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Governance of the Elephant: Constitutional
Theory on the Overland Trail
By JOHN PHILLIP R ID*
Introduction
Emigrants starting on the overland trail for the California gold fields in
1849 were fearful of the elephant.' Crossing the Mvissouri river, they entered
a land without formal law, without courts, without even the semblance of a
police force. Those who went in companies soon discovered the need for
some sort of government,2 and most, though not all, drafted constitutions
and sometimes also by-laws, which they adopted by majority vote.3 "We
organized this Evening," a typical Forty-Niner wrote. "Fifty Eight men and
two Ladies, adopting a republican form of government. . . .4
The notion expressed by that Forty-Niner, that he and his fellow travelers had created an identifiable form of government, deserves attention.
Historians have made much of these overland constitutions, citing them as
examples of an American aptitude for self-governance5 or an American
sense of communal cooperation. 6 Yet no study has been made of their
contents or their theories. 7 The task seems worth the challenge. Should we
seek to discover the constitutional notions of average nineteenth-century
citizens, there can be no better place to find them than in the constitutions
that they drew up; in all of American history it is only on the overland trail
that large numbers of average Americans participated in the framing of
government and the drafting of constitutions.
* B.S.S., 1952, Georgetown University; LL.B., 1955, Harvard University; LL.M.,
1960, J.S.D., 1962, New York University. Professor of Law, School of Law, New York
University.
1. Forty-Niners and others who traveled to Claifornia and Oregon via the overland route
referred to themselves as "emigrants" and to the trip itself as "seeing the elephant."
2. S.WHITE, THE FORTY-NINERS 69 (1918).
3. One newspaper implied that every company formed in the area of Council Bluffs,
Iowa, had a constitution. Frontier Guardian (Kanesville, Iowa), May 1, 1850, at 2, col. 5.
4. Copy of Diary of Colonel James Tate, 1849, at 5 (typescript, Mo. Hist. Soc'y, St.
Louis) [hereinafter cited as Tate, Diary].
5. See, e.g., R. BILLINGTON, THE FAR WESTERN FRONTIER 1830-1860, at 99-100 (H.
Commager & R. Morris eds. 1956).
6. D. BOORSTIN, THE AMERICANS: THE NATIONAL EXPERIENCE 65-71 (1965).

7. [There is surprisingly little information about the structural organization and
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I. The Theory of Organization
Overland constitutions were not hastily drafted agreements, carelessly
conceived and lightly regarded. Emigrant.government makers, believing
that their survival depended on their work, took their task seriously. While
few companies were willing to spend a week or more organizing as had the
large emigration of 1845,8 a significant number did devote as much as a day
to negotiating articles of agreement. Arguments and discussions were not
always limited to drafting committees. After the document was reported to
the full body, specific provisions might be debated and amendments frequently were offered. 9 Once the constitution was adopted, public readings
sometimes occurred, 10 and some companies thought their work significant
enough to have it printed." Indeed, the process of drafting an agreement
12
was taken so seriously that men quarrelled over specific provisions.
Of course, there were politics as well as serious debate. Admittedly, it
was not unusual for objections to be raised by persons with other ends in
mind than improving the constitution. Yet it is worth noting that even if they
sought to divide the company 13 or to undermine the authority of officers
formal constitutions of the overland companies; the rules drawn up by the emigrants
were spontaneous applications of self-government, demonstrating American resourcefulness in that field, but they have not been publicized, as have mining codes,
cattlemen's associations, or other instances of self-government.
Potter, Preface, to V. GEIGER & W. BRYARLY, TRAIL TO CALIFORNIA at x (D. Potter ed. 1945)
[hereinafter cited as GEIGER, TRAIL].
8. S. IDE, A BIOGRAPHICAL SKETCH OF THE LIFE OF WILLIAM B. IDE 31 (1967).
9. These events could occur even out on the trail. Thus, on June 10, 1849, in the vicinity
of Fort Kearney (today's Nebraska), "[a] committee of three was appointed to draft regulations
for the government of the party. They reported, and after reading, were adopted, with a few
amendments." J. BROWN, MEMOIRS OF A FORTY-NiNER 10 (K. Blood ed. 1907).
10. If "by-laws" were drafted separately from the "constitution," they would also be
read. See, e.g., N.H. Stockton, Journals, at entry for May 10, 1850 (typescript, C-F 135,
Bancroft Library, Univ. of Cal., Berkeley).
11. E. PAGE, WAGONS WEST 76 (1930) [hereinafter cited as PAGE, WAGONS WST]; the
Agreement of the Beloit Company, May 6, 1850, in Journal of Silas Newcomb of Madison
Wisconsin 30 (Manuscript, Coe Collection, No. 359, Beinecke Library, Yale Univ.) (portions of
this constitution are also reprinted in L. SAWYER, WAY SKETCHES CONTAINING INCIDENTS OF
TRAVEL ACROSS THE PLAINS 19 n.3 (E. Eberstadt ed. 1926)) [hereinafter cited as Beloit
Company]. For a constitution printed at Kanesville, Iowa, that year, see The Upper Mississippi Ox Company Rules of Government in Gold Rush Diary of Byron N. McKinstry, 1850-1852
(microfilmed typescript, Bancroft Library, Univ. of Cal., Berkeley) [hereinafter cited as Upper
Mississippi Constitution]. See also F. LANGWORTHY, SCENERY OF THE PLAINS, MOUNTAINS AND
MINES 14 (P. Phillips ed. 1932).
12. In Texas, a company of fifty-one men negotiated the terms of union with a company of
fifty-six men. "Quibbling objections were raised by some would[-]be prominent men which
acted as yeast and soon all was in glorious confusion." J. Pownall, Overland Diary and Letter
Book, 1849-1854, at 1 (Manuscript, PW 553, Huntington Library, San Marino, Cal.).
13. Upon reading the Articles by Cap[tain] Parry some members of Co[mpany] A
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whom they resented, 14 their tactics-voting against reasonable proposals or
offering unacceptable amendments-honored the dominant legal theory of
the overland trail: that these were organic agreements setting not only the
rules of conduct but the rules of how rules of conduct could be changed.
Not every overland traveler shared .a common faith in prior legislation.
Joseph Warren Wood, an emigrant from southern Wisconsin, provides a
striking dissent from the general norm. Although only twenty-three years
old, Wood was perceptive enough to suspect that once on the overland trail,
customary conduct or human reason rather than collective command would
more likely control and determine legal behavior.
We have fallen in with some teams with whom we intend to make
arrangements for a company-electioneering for officers is already going on the same as in the States-but I intend some of
them shall slip up-there is no use in setting to & forming a
lengthy code of laws; for they will surely be broken-it is time
enough to correct an evil when it appears that we have the evil to
contend with among us. It is not a good plan to presume before
us, but wait until they
hand that there are bad characters 1among
5
develop themselves, then legislate.
We must avoid jumping to hasty conclusions about the relationship of
Wood's theory of law to jurisprudence in general. It may too easily be
assumed that what he says is philosophically akin to those nineteenthcentury common lawyers who opposed codification and that he shared the
historical school's faith in custom 16 as opposed to the codifier's distrust of
known as the Dallas Co[mpany] raised some quibbling objection & required 15 minutes to deliberate upon it among themselves. This dissension was undoubtedly caused
by the failure of one of their members (Col[onel] Bryant, who seems to be a favorite
with many of themDJ, in being elected Colonel. They split off, nullified former
proceedings.
Id. at 5.
14. A man named E[wing], made use of violent language against our leader, Col.
Russell. . . . He finally moved the appointment of a committee to try the officers,
when charged with neglect of duty, or improper treatment of any of the party. The
motion prevailed, whereupon the officers resigned. A few moment's reflection
showed the evil consequences of permitting E[wing] to control in any degree the
company. The resolution was rescinded by a large majority, and the former officers
re-elected by acclamation.
1 OVERLAND IN 1846, at 403-04 n.29 (D. Morgan ed. 1963). For another version of the politics
involved, see McKinstry, Diary, in id. at 208.
15. J. Wood, Diaries of Crossing the Plains in 1849 and Life in the Diggings from 1849 to
1853, entry for May 14, 1849 (manuscript, HM 318, by permission of Huntington Library, San
Marino, Cal.) [hereinafter cited as Wood, Diaries]
16. Custom is the one thing that all may safely be presumed to know. It is-what is
more and better than known--felt. There is no injustice, therefore, in a rule which
subjects men to the obligation of existing custom. There will be some cases of real
doubt, but in all such cases the act or conduct concerning which the doubt exists really
belongs to some class. It is either something which accords with fair expectation, or
does not so accord, and the point is decided by selected experts. As in a game of ball or
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unwritten, judge-made law. 7 It is better to associate Wood's hesitancy with
John Winthrop's reluctance to publish the early laws of Massachusetts Bay.
Like Wood, who faced unpredictable hazards while traversing a largely
unchartered route, Winthrop believed he and his fellow Puritans were
beginning an entirely unpredictable experiment in government. They had,
he believed, no knowledge of what problems lay ahead and no guide for
their solution. One reason many leaders of Massachusetts Bay argued laws
should not be codified, Winthrop explained,
was want of sufficient experience of the nature and disposition of
the people, considered with the condition of the country and other
circumstances, which made them conceive, that such laws would
be fittest for us, which should arise pro re nata upon occasions,
etc., and so the laws of England and other states grew, and
therefore the fundamental laws of England are called customs,
consuetudines. 18
Winthrop offers a comparison, not a model. No one would suggest that
law on the overland trail could arise pro re nata; with a traveling population
and difficult physical challenges changing from day to day, practice had
little chance to grow into custom. Yet realities must not be allowed to
distract from the substance of Wood's constitutional theory. Without precedent, with the future unknown, there was no better certainty than to resolve
to act after the event. Although there is another explanation to be discussed
later, that may be one reason why some parties attempted to get along
without any rules at all.19 There were a few who did so because they could
other athletic game, things will be done on one side which will be disputed on the
other, and the referee will be called upon to decide. His decision will be that the thing
objected to was right or wrong according to existing rules, and no one will think that he
makes the rule. The case may be an entirely novel one and difficult of determination,
but the defeated party suffers no injustice because of this difficulty. Both sides had
equal knowledge of the rules and the existence of the difficulty was the same burden to
each.
J. CARTER, LAW: ITS ORIGIN GROWTH AND FUNCTION 191-92 (1907).
17. What shall we say of these scholars of the school called the Historical? To find a
parallel for them, we must suppose the scene to lie in a private family. Problem to be
solved, what shall be served up for dinner. Instead of saying to the cook, Give us a
rump of beef to-day, with a plum-pudding, says the mistress to her, Look back to the
housekeeping-book, as many years of it as you can, as likewise to the housekeepingbook of our next-door neighbors to the right and left, as many of them as you can get
sight of; this done, it will be your business to guess, not mine to tell you, what it is I
wish to have for dinner.
Letter from Jeremy Bentham to Edward Livingston (Feb. 23, 1830), reprintedin C. HuNT, LIFE
OF EDWARD LIviNGSTON 351 (1864).
18. 1 J. Wmrnmtop, THE HISTORY OF NEW ENGLAND 389 (J. Savage ed., Boston 1853) (1st
ed. Hartford 1790).
19. Wood himself was a member of the committee that drafted his company's rules. When
the rules were adopted "the men from 4 wagons shouted that the Colmpany] was dissolved &
retired to their tents." Wood, Diaries, supra note 15, at entry for May 15, 1849. Seventeen
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not agree, 20 others that appointed drafting committees that "never found
time to act,' '21 and at least one group whose committee reported that "no
code of laws was requisite, other than the moral code, enacted by the
Creator of the Universe, and which is found recorded in the breast of every
man.' 22 The "report was adopted by an overwhelming majority, the conse2' 3
quences of which was, that no code of human laws was enacted."
These disclaimers must not mislead us. It is not a matter of what
emigrants said, but what they thought. Words recorded in diaries after a day
of fatiguing travel, tell us of events, not necessarily of reflections. Had the
drafters of these overland constitutions been asked what they were doing,
many-maybe most-would have endorsed Joseph Warren Wood's jurisprudential theory. It is a fact that might be overlooked, for while the
evidence is clear it can easily be misread. Wood, like John Winthrop,
wondered if the unforeseen was foreseeable. Emigrants untroubled by
doubts may still have asked if events could be anticipated; that they
concluded it was not worthwhile to try does not mean they believed law was
left behind on the east bank of the Missouri River. As evidence, consider the
words and conduct of Addison Crane, an emigrant who went overland in
1852. His thoughts are more pertinent than most, for he had been a judge in
Indiana and would again become one in Alameda County, California, 24 and
may therefore
be assumed to have had a definition in mind when he spoke of
"law." 25 "Emigrants this year," he wrote a few days out of St. Joseph,
"travel so far without any particular organization, but move along as they
wagons remained. Twelve days later only nine remained. "We intend to go along without any
extensive code of laws & see how it will work." Id. at entry for May 27, 1849.
20. "We tried to adopt our rules, but no one would vote for them except the committee
which framed them up." J.0. Rayner, Journal of a Tour from Iowa to Oregon 17 (typescript,
Princeton Univ.). "[W]rote a constitution but it did not suit all of the party so we did not
organize at all." J.A. Keck, Journal of a Trip from Harrisburgh Van Buren Co., Iowa to
California, entry for April 22, 1850 manuscript (File K 234, Iowa State Hist. Dep't, Des
Moines).
21. W. JOHNSTON, OVERLAND TO CALIFORNIA 41 (Cal. Centennial ed. 1948). See also
Johnston, First Wagon Train into Californiain '49, in THE COURSE OF EMPIRE 78 (V. Bari ed.

1931).
22. 0. Coy, THE GREAT TREK 107 (1931).

23. Id.
24. Crane, Memoir Written by Himself, in HISTORY OF ALAMEDA COUNTY, CALIFORNIA
865-69 (H. Wood ed. 1883).
25. That Crane was one of many lawyers to travel the overland trail to the Pacific raises an
important point. It may be that the constitutional theories contained in the various "articles of
agreement," "compacts" and "charters" do not reflect the view of average Americans. If
these documents were drafted by lawyers, not by laymen, they should reflect professional
theories acquired from professional training, not the felt traditions of ordinary citizens.
Unfortunately, we can never be certain when a lawyer was involved in overland constitution making. Even if an article says nothing meaningful, it would be unsafe to assert that a
careless lawyer had not drafted it. For example: "Article 2d. The duty of the Colonel, is to take
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would on any road. The day for having big companies, with Captains and
26
Codes of by-laws has gone by."
It does not matter that Judge Crane was incorrect about both that year
and the future. 27 He himself joined a small party early in the trip 8 and later,
command of the company." Constitution of the Wisconsin Blues, organized May 8, 1850
(manuscript, Western Americana Collection, No. Zc72, 850wj, Beinecke Library, Yale Univ.)
[hereinafter cited as Constitution of the Wisconsin Blues]. Even joint-stock companies, whose
constitutions were drafted east of the Alleghenies and, in all probability, by lawyers, could be
surprisingly vague. The Charlestown Company, from present day West Virginia, provided for
offenses and penalties, but not for a method of trial. The constitution did not even state which
body was to mete out the penalties, except to provide that expulsion was valid only by a
majority vote of the company members. Potter, Introduction, to GEIGER, TRAIL, supra note 7,
at 18. For a joint-stock constitution that bears the imprint of professional expertise, however,
see Constitution of the Columbus and California Industrial Association, reprinted in THE
DIARIES OF PETER DECKER 300-04 (H. Giffen ed. 1966).

A member of the Muscatine-California Emigrants' Association was Serranus Clinton
Hastings, who then was chief justice of Iowa and would become chief justice of California, a
successful practitioner, and founder of a law school. Lorch, Iowa and the CaliforniaGoldRush
of 1849, 30 IowA J. HIST. & POL. 307, 350 (1932) [hereinafter cited as Lorch, Iowa]; 1 J.
JOHNSON, HISTORY OF THE SUPREME COURT JUSTICES OF CALIFORNIA 1850-1900, at 13-29 (1963);
Lewis, Hastings, SerranusClinton, in 8 DICTIONARY OF AMERICAN BIOGRAPHY 387 (A. Johnson
& D. Malone eds. 1932); HISTORY OF THE BENCH AND BAR OF CALIFORNtsA 454-56 (0. Shuck ed.

1901). We can only guess, but it is difficult not to believe that he had a hand in drafting the
constitution. Yet, even if he did, the Muscatine constitution had provisions no more precise
than some voted by laymen out on the overland trail. See Rules and Regulations of the
Muscatine-California Emigrants' Association, 1849, reprintedin Lorch, Iowa, supra, at 315-17
[hereinafter cited as Muscatine Association]. In truth, having an attorney on the drafting
committee did not even guarantee the instrument would be consistent. Governor Lillburn W.
Boggs of Missouri was a lawyer and one of seven men who wrote the rules for the 1846
emigration to Oregon. Viles, Boggs, Lillburn W., in 2 DICTIONARY OF AMERICAN BIOGRAPHY

409-10 (A. Johnson ed. 1929); Letter from George L. Curry to the St. Louis Reveille (May 11,
1846) reprinted in 2 OVERLAND IN 1846 521 (D. Morgan ed. 1963) [hereinafter cited as Curry
Letter]. Whatever Boggs' professional training, it did not keep at least one regulation from
manifesting internal contradiction. "The company," the constitution read, "shall be divided as
nearly as may be into four equal parts; to each division of wagons there shall be a commander
appointed. . . . Each division shall elect its own commander." Rules of the 1846 Emigration,
in Curry Letter, supra at 521 [hereinafter cited as Rules of 1846 Emigration].
The truth is, the influence of lawyers upon overland constitution-making was probably a
negligible factor that need not be accorded weight in proportion to their number. Most
attorneys traveling the overland trail showed surprisingly little interest in legal or constitutional
matters. "Stopp[e]d at noon organized [and] adopted constitution," a lawyer wrote in his
notebook, adding that his company then elected a captain and assistant captain. W.W. Chapman, Note Book (Recording 1849 Overland Trip to California) (Manuscript, L15 G9, Chapman
Misc. Papers, by permission of Huntington Library, San Marino, Cal.). Nothing else is said
about the constitution. The writer does not even state whether he made a contribution. It may
be he had no interest. More likely, what was taken for granted did not have to be explained.
26. A. Crane, Journal of a Trip Across the Plains in 1852, entry for May 12, 1852
(Manuscript, H.M. 19333, by permission of Huntington Library, San Marino, Cal.) [hereinafter
cited as Crane, Journal].
27. Most 1852 emigrants formed companies, though, as he said, smaller ones than in
previous years. Large companies would return later in the decade when, for the first time,
Indians became an actual rather than imaginary menace. See, e.g., F. GOODSELL, JOHN SERVICE
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when nearing today's Nevada, combined forces with a bigger group"large enough to meet the bloody Indians reported ahead on the Humboldt." 29 The element to note is not Crane's exaggeration, but his claim that
in 1852 "Codes of by-laws" were a thing of the past. His point appears to
be that there was no reason to codify a set of rules and regulations; he did
not mean that the law would not be made in the manner Joseph Warren
Wood had anticipated. Perhaps, as Wood suggested, there would be no need
to "legislate," but Crane was to learn that there were other ways to make
law on the overland trail, e.g., custom. A month and a day after he had
written that there was little necessity for codes, he not only discovered
customary law on the overland trail, but the law he found had grown out of
what Crane believed were the customs and usages not of emigrants in
general, but of members of a traveling company.20
11.

The Theory of Authority

There were traveling companies that had prospective members sign
their charters, 3 1 much as some joint-stock organizations swore members "to
the constitution of the company.' '3a Although the reason is never stated, one
PIONEER 12 (1945); W. MAXWELL, CROSSING THE PLAINS DAYS OF '57, at 49-51 (1915); F.L.

Dam, My Trip Across the Plains and Other Recollections 1-2 (typescript, Cal. Hist. Soc'y, San
Francisco); J. Rousseau, Diary of 1864, entry for July 18, 1864 (typescript, Iowa State Dep't
Hist. & Archives, Des Moines); W. Whitney, His Reminiscences 1909-1924, of an Overland
Journey to California from Iowa in 1859, at 6 (typescript, Cal. Hist. Soc'y, San Francisco).
28. Crane, Journal, supra note 26, at entries for May 9 & 20, 1852. Later the judge would
refer to "The Capt[ain] of our old Co[mpany]," indicating he thought he had been part of a
company that did have a captain. Id. at entry for July 27, 1852, quoted in H. EATON, THE
OVERLAND TRAIL TO CALIFORNIA IN 1852, at 239 (1974) [hereinafter cited as EATON, OVERLAND].

29. Crane, Journal, supra note 26, at entry for July 21, 1852.
30. Mr. Merriweather (one of our Co[mpany) gave me a sack of flour to day (100 lbs)
he having more than he could use. He would take no pay for it--quite generous, as it
could have been sold for $12 to $15. I believe however it is considered out of character
for any one to sell any provisions to any person in the same train, but if he has any

[left] over it is considered common property.
Crane, Journal, supra note 26, at entry for June 13, 1852, quoted in EATON, OVERLAND, supra
note 28, at 152. It must be emphasized that Crane's "company" was a traveling company in
which property was privately owned. It was not a joint-stock company in which the provisions,
as well as the wagons and stock, might be concurrent property. See Reid, Dividing the
Elephant:The SeparationofMess andJoint Stock Property on The OverlandTrail, 28 HASTINGS
L.J. 73, 78-90 (1976).
31. See, e.g., The Savannah Oregon Emigrating Society, art. II, reprintedin Lockley, The
McNemees and Tetherows with the Migrationof 1845,25 ORE. HisT. Q. 353,365-77 (1924), also
reprinted in The Organizational Journal of an Emigrant Train of 1845 Captained by Solomon
Tetherow (typescript, Lane County Pioneer-Hist. Soc'y (1960) [hereinafter cited as Savannah
Soc'y]; Constitution and By-Laws of the 5 County Company, Illinois, Frontier Guardian
(Kanesville, Iowa), May 30, 1849, at 5, col. 3 [hereinafter cited as 5 County Company].
32. J. BRUFF, GOLD RUSH 8-9 (G. Read & R. Gaines eds. 1944).
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implication is that emigrants thought of their constitutions as compacts,
perhaps even personal contracts." "We the undersigned," one preamble
read, "agree to form ourselves in to a Company for our mutual benefit and
protection in emigrating to California & we pledge ourselves to protect each
other in person and in property, in all justifiable cases and also to conform to
the following constitution & by-laws." 34 The overriding objective of all
constitutions, although not always so expressed, was not to regulate specific
behavior, but to obtain a reasonable degree of conformity within a social,
economic and legal environment conducive to democracy. To obtain conformity, emigrants did not feel that they had to define duties or penalties with
the precision of Anglo-American criminal law. Realizing that their members, especially those of companies from the newly settled states of Missouri
and Iowa, tended to be independent and resistant to control, the framers
generally adopted constitutions which stated that the violator of an enacted
rule could be reprimanded in some fashion, such as being assigned to extra
duty. 35 Punishment was not always mandatory. Apparently the officer
ordering the penalty was expected to act according to existing circumstances. If able to punish he might, but if there was likelihopd of resistance
or if the effort might disrupt harmony in the company, he did not have to
force the matter. When punishment was made mandatory, however, it was
more likely to be defined with some certainty, and if drastic or if the degree,
manner and severity was discretionary, it might have to be supported by the
vote of the entire company.
Any member violating this Constitution or refusing obedience
thereunto, shall for the first offence do double duty, for the
second offence shall stand guard six hours, and for the third
offence shall receive
36 such punishment as the Captain or Company
may think proper.
Regulations of Iowa's Muscatine Company illustrate this theory of
coercion and authority. One rule made it "the duty of each emigrant to obey
all decisions of the .
. Committee on Regulation," for default of which
33. Some overland companies were organized by members contracting with one another
or with a single individual.
34. Preamble of the Union Emigration Company, in Wood, Diaries, supra note 15, at
entry for May 15, 1849.
35. For an example of a Missouri company, see Constitution of the Holt County Mining
Company, art. XIII, in P.H. McLeod, 1849 Diary 22 (manuscript, Princeton University)
[hereinafter cited as Holt County Company].
36. Upper Mississippi Constitution, art. X, supra note 11. The Upper Mississippi
Company was organized at Kanesville, Iowa, a day or so before crossing the Missouri and
starting on the overland trail. The article quoted above provides another example of the

imprecise draftsmanship employed by emigrants under such circumstances. It is not clear what
is meant by "double duty." The only item in the constitution that bears on the matter is Article
VII which provides, "Every member shall be enrolled and shall take his turn on Guard as his

name stands on the roll." There is no other reference to duty, except for proscriptions against
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the penalty was expulsion "from the protection of this association." 37 A
second rule empowered the same committee "to impose fines and penalties
for a violation of these rules," 38 implying that expulsion was not, after all,
automatic. In addition to these two rules, a third made the highest-ranking
elected official responsible for seeing "that those rules are strictly enforced,
'39
and cause all orders of the Committee on Regulations to be executed."
The officer, called the "Superintendent," was "clothed with military power"; "each emigrant" was enjoined "to obey him as such: Provided, that
the orders and commands of such Superintendent may be over-ruled by the
Committee on Regulations, except in cases of actual conflict with opposing
adversaries not members of this Association. "40 If these three rules are not
confusing enough, a fourth permitted the Superintendent to "appeal from
the decision of either of the Committees t4 11 over-ruling his orders, to the
decision of the Association, when duly assembled.'42
The Muscatine rules are more detailed than most constitutions, a happy
fact since they illustrate one somewhat typical aspect of overland constitutions: a compromise between the need for authority and the frontier tradition
of self-reliance. Emigrants wanted direction, not dictation. Power, though
conferred, was hedged by restrictions. Instead of devising rules, the
constitutional theory provided appeals, 43 and the appeals were to democracy, not to law. 44 Even when the commanding officer was vested with
"intoxicating drinks," gambling and leaving camp. Also, there is no definition of "the roll" or
who was to keep it.
37.
38.
39.
40.

Muscatine Association, Rule No. 4, supra note 25, at 315.
Id., Rule No. 13, at 316.
Id., Rule No.8.
Id., Rule No. 9.

41. Besides the Committee on Regulations, there was a Committee on Outfit. The superintendent had "command of the daily processions, time of departure each day, and time and place
of encampment at the close of each day, subject to the orders of the Committee on Outfit." Id.,
Rule No. 8.
42. Id., Rule No. 14, at 317.

43. In the constitution of a California company, the members "all pledge obediance" to
the captain. Yet, "[w]hen any member shall consider an order of the officer in command
oppressive or improper, he may appeal from such order to the company-no appeal can be

taken until the order is obeyed." On appeal, the officer was to assemble the company, "and
after each party shall have explained, take a vote thereon." Holt County Company, arts. III, IV
& V, supra note 35, at 21.
44. "We are a pure democracy," Edwin Bryant wrote of the laws adopted "but rarely

enforced" in 1846 in a book read by many emigrants who followed in 1849 and later.
The court of arbitrators, appointed to decide disputes between parties, and to punish
offenders against the peace and order of the company, does not appear to have much
authority. The party condemned is certain to take an appeal to an assembly of the
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discretionary authority to inflict punishment, the ultimate, noncapital penalty, expulsion from the company, could be inflicted only by a majority of the
entire body. 45 A good example is the following by-law of a traveling
company organized in Kanesville, on the Iowa side of the Missouri river:
For the first wilful violation of any of the provisions of the above
Constitution and By-Laws by any member of the company, he
shall perform extra duty in the discretion of the Captain. For
repetition of the same offence-for refusal to obey orders or
intoxication, any person may be expelled from the company by a
vote of majority of the same. 46
From this apparent pattern, a generality can be drawn. It was not just
that the voice of the majority alone could speak with authority because it
alone could speak with coercive force. Balancing individualism against
conformity, the, overland emigrants could not bring themselves to entrust the
ultimate authority to their elected officials. Even when an offense was not
pardonable, the company as a unit imposed the supposedly mandatory
punishment of expulsion. 47 Undoubtedly, had there been no written
constitution, the same rule would have evolved ad hoc due to pressures of
the circumstances, 48 but that is not the point. What interests us is the theory
that guided the emigrant constitution makers, not the questions of what
alternatives they had and why those alternatives were rejected.
There were implications of decision by majority that were surely
whole, and he is nearly certain of an acquittal, whatever may have been his transgressions.
E. BRYANT, WHAT I SAW IN CALIFORNIA 60 (1848).

45. One constitution that required a vote by "A majority of 2/3" to expel a member rather
than a bare majority, provides evidence that expulsion was thought to be an ultimate punishment. For in other cases the vote was by majority as, for example, "[a]ll cases of misdemeanor
shall be tried by the Co[mpany] & the decision of a majority shall be conclusive." Compare
Constitution of the Union Emigration Company, art. VII, in Wood, Diaries, supra note 15, at
entry for May 15, 1849 with id., art. VI. As for what was meant by expulsion, not many
constitutions defined the penalty. One that did provided as follows: "'Expulsion from the
company, is defined to mean, and shall be enforced as follows, viz: the expelled person shall be
supplied, from the mess to which he belongs with provisions sufficient to carry him to the
nearest settlement, and then warned to leave the encampment within one hour .... "
Constitution and By-Laws of the Green and Jersey County Company, By-Laws § 3, reprintedin
PAGE, WAGONS WEST, supra note 11, at 339 [hereinafter cited as Green and Jersey
Constitution].
46. 5 County Company, By-Law No. 7, supra note 31, at 5, col. 3.

47. "Any delinquency or failure of duty may be excused, or forgiven except cowardice
and the refusal to do duty, for which the company shall expell the offender-going to sleep on

guard, or abandoning [his] post before relief is sent, shall be punished by causing the offender
to perform camp duty the day following the offence." Holt County Company, art. XIV, supra
note 35, at 22.
48. "Voted two teams out of the train this morning for disobedience of orders." E.
INGALLS, JOURNAL OF A TRIP TO CALIFORNIA BY THE OVERLAND ROUTE ACROSS THE PLAINS IN

1850-51, at 13 (1852).
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appreciated by those voting for these provisions. A delinquent charged with
an offense would not have to argue law or quibble over interpretations to
escape liability. By putting the matter to the full company or allowing the
defendant to appeal over the elected officers, the emigrants were saying that
the more important judgments concerning individual rights would be settled
by such considerations as fairness or reasonableness, or, possibly, they
could be settled by the whims of company politics. Ifthe emigrants were
logical they would have left the definition of individual rights to the same
decision, and by implication they did. Fortunately, one constitution permits
us to rely on evidence more positive than mere implication, for it states the
rule: "A majority of the members may expel any one for good cause. " 49 No
standards are devised. The majority was to rule.
This evidence is so surprising that many may resist the conclusion to
which it leads. If asked about conduct on the overland trail, a likely guess
might have been that emigrants sought salvation in numerous rules, untroubled by the vesting of power in designated officials. Instead, we find
them making a deliberate choice between the uncertainties of democracy
and the precision of enacted law. We must, however, not let the evidence
lead to a second conclusion that would be wrong. That the emigrants
selected popular rule over predetermined legal definitions interpreted by
elected leaders, tells us less about the frontier's proverbial disrespect for
law, 50 than about the common man's trust in majority rule. By adopting
constitutions, they demonstrated a regard for legal order. What they were
not willing to do was surrender all control over their decisions to black-letter
law, even laws to which they had consented. 5 1 Individualism was suppressed in favor of the common good only as far as the ballot box was concerned
and only after collective discussion. Although the purpose of organizing was
to create a unified command, even that objective generally proved so
contrary to the social ideal as to be unable to withstand the test of a formal
challenge. Asked to select between the theory of individual self-determination and the necessity of strong leadership during so unpredictable a journey, more often than not the overland emigrant valued freedom of choice
49. Savannah Soc'y, art. V, supra note 31, at 366.
50. P. MILLER, THE LIFE OF THE MIND IN AMERICA FROM THE REVOLUTION TO THE CIVIL
WAR 99-104 (1965).
51. This reluctance was less evident within joint-stock companies in which the members

or other investors put up money for the purchase of equipment making it possible for the group
to cross the plains. In return, the men pledged to mine gold together. As a result, even though

decisions were usually made by majority vote, no one was permitted to leave the company
without consent of a certain number, sometimes two-thirds of the entire membership. Anyone
doing so forfeited "all and entire, his interest in the joint stock, property, provisions, or other
things belonging to the Company--as well as all his interest in whatever funds may be in the
hands of the Treasurer." Constitution of the Charlestown, Virginia, Mining Company, art.
XVIH, § 2, reprinted in GEIGER, TRAIL, supra note 7, at 221.
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52
over suppositions about safety.

I.

The Theory of Jurisdiction

Expulsion was not the ultimate authority exercised by overland
companies or sanctioned by their constitutions-capital punishment was.
The death penalty more pointedly than any other assertion of governmental
power dramatizes the jurisdictional theories of many emigrants concerning
the organizations they created. For some they were organic wholes,
peripatetic governments possessing all sovereign authority, including jurisdiction over issues of life and death. One set of by-laws, for example, not
only sanctioned expulsion, it directed that the person expelled be
warned to leave the encampment within one hour, and if, after the
expiration thereof, at any time during the journey the person thus
expelled, shall be found within the encampment or persists in
holding communication with members of the company, the taking
53
of his life by any member shall be deemed to be in self-defence.
It would not do to look in history for an analogy to this theory of a
privileged killing. It should not be connected either with the slaying.of an
Anglo-Saxon outlaw 54 or blood vengeance among primitive people such as
an American Indian nation. 55 Better to associate it with the execution of
homicide suspects in the California mining camp'56 to which these emigrants were going. Necessity was the jurisprudential justification and seldom was doubt expressed that a company could punish with death the killing
of a human being, even if the slayer or the victim was a stranger. 57 The
notion that an expelled person who loitered around the campsite might
legally be cut down in cold blood was, admittedly, extreme, since some sort
of trial and even appeal was generally provided. 58 It is the jurisprudential
52. Thus, the constitution of the 1845 emigration to Oregon provided, in addition to five
officers, for "an executive council and the executive Council shall have the general superintendence of the Company." Savannah Soc'y, art. III, supra note 31, at 372. Later, before
starting on the overland trail, the emigrants held a meeting and amended the constitution.
"IMThe council of 12 men was voted down and the power the council had was voted to the
company." Id. at 376 (minutes of meeting of May 24, 1845).
53. Green and Jersey Constitution, By-Laws § 3, supra note 45, at 339.
54. See, e.g., The Laws of ,Ethelstan II, § 2, pt. 1, reprintedin THE L.,WS OF THE EARLIEST
ENGLISH KINGS 129 (F. Attenborough ed. 1922).
55. See, e.g., J. REID, A LAW OF BLOOD 73-92 (1970).
56. C. SHINN, MINING CAMPS 168-70 (1948).

57. Langum, PioneerJustice on the Overland Trails, 5 W. HIST. Q. 421, 422 (1974).
58. For example, the same, company provided that a manslayer was to be tried by jury:
If the jury cannot agree, a new jury shall be empannelled from the balance of the
company, and a second trial be had, and so on, to a third jury, when, if the third jury
cannot agree, it shall be considered as an acquittal. But if found guilty of wilful
murder, a file of twelve men shall be selected, by lot, under the direction of the
Captain to execute the penalty of death on the convicted person.
Green and Jersey Constitution, By-Laws § 4, supra note 45, at 339.
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theory that concerns us, however, for underlying such a broad grasp of
power was the assumption that the company itself, while out on the trail and
beyond the reach of conventional forms of law, was the state, and the
59
constitution, in the fullest sense, was organic law.
The concept of total organic jurisdiction and the doctrine of necessity
also explain why some companies turned to the military model, hoping to
put a bridle on the anarchy of American individualism. "Your own good
judgment will doubtless have suggested to you the imperious necessity of a
strict military organization in your companies," Forty-Niners were warned
by a frontier newspaper. "You cannot safely cross the plains without it: And
if a man cannot be in subjection to that organization as perfectly as if he
were in the United States service, he had better tarry on this side of the
river. '" 60 A few companies took the advice so much to heart, they borrowed
their code of conduct from the army. "The Officers & men shall come under
the Military law of the United States,"61 one constitution provided. "The
articles, rules and regulations adopted by and known as the Military Code of
the United States of America, are hereby adopted as the code for the
government of this company," 62 said another. Yet even in these organizations individualism was not submerged beneath the demands of order and
regulation. Although the military law might be adopted, its penalties were
not. Instead of the punishments prescribed by the army code, the majority's
discretionary judgment was again asserted. "IF]or a violation of such rule or
regulation," the same laws provided, "such penalties, shall be imposed
upon the offender as may be adjudged by a majority of the company, and
sanctioned by the two officers highest in command belonging thereto. '63
Although a bare fraction of the overland companies adopted the military code as positive law, 64 many sought to explain the theoretical basis for
their existence by analogies to the army. "They will have a military
organization,' '65 or "a quasi military organization,' ' were descriptions
59. Thus, the same company also assumed probate jurisdiction and directed the disposition of a deceased member's personal property. Id., By-Laws § 13, at 340-41.
60. Frontier Guardian (Kanesville, Iowa), May 16, 1849, at 2, col. 3.
61. Savannah Soc'y, art. IV, supra note 31, at 372.
62. Rules of the Messilla Valley Company (1856), art. I, reprinted in J. REID, REID'S

TRAMP 13 (1858).
63. Id.
64. There were, especially during Indian troubles, companies that were escorted by troops

and commanded by an Army officer. In such cases the rules were sometimes laid down by the
military. For an example, see Report of James L. Fisk (Jan. 13, 1865), reprinted in Ho! FORTHE

GOLD FIELDS 133-35 (H. White ed. 1966).
65. Texas Democrat, March 31, 1849, quoted in Cox, From Texas to Californiain 1849,29
Sw. Hist. Q. 201, 213 n.56 (1925-1926).
66. Heslep, The Santa Fi Trail, in SOtrrHERN TRAILS TO CALIFORNIA IN 1849, at 356 (R.
Bieber ed. 1937).
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given companies in 1849. Even the titles conferred on officers may have
been intended to furnish civilian leaders with an aura of military authority.
Why else did another 1849 company, formed nine days after the crossing of
the Missouri river, elect a "captain," "lieutenant" and "sergeant"?67
"The Commandant Captain, Lieutenant, & such other Military Officers as
the council shall determine," the constitution of an Oregon-bound company
read, "shall perform such duties as usually appertain to Military Offices of
their respective grades. "68 The highest elected officer in one company was
authorized "to take full control of the company, both judicial and military, "69 while in another he was given "supreme military command of the
company." 70 These provisions are more vague than we might like, but
apparently they satisfied the men who drafted them. A hint of what was
meant in the last constitution by "military command" is contained in
another section of the same document. It directed the orderly sergeant, also
an elected official, to "visit the guard at least once every night, and see that
the guard are doing strict military duty, and may at any time give them the
necessary instructions respecting their duty. "71
The practice of conferring "military" authority upon elected officers
may appear at first glance to be a check on individualism. A closer look at
its theory, however, shows that the overland emphasis upon individualism is
honored, not compromised. The drafters of these constitutions were seeking
more for the spirit than the letter of the law. By referring to military
governance as a model without adopting it in detail, they intended that
disciplinary powers that they did not wish to grant to officers would be
influential at least in spirit. It was apparently their hope that the spirit would
guide individual conduct; it was a standard not of coercion but of mutual
72
volunteerism.
67. Wood, Diaries, supra note 15, at entry for May 15, 1849.
68. Savannah Soc'y, art. X, supra note 31, at 367.

69. Constitution of the Wisconsin and Iowa Union Company, art. III (1849), reprintedin
Frontier Guardian, May 30, 1849, at 3, col. 3 [hereinafter cited as Wisconsin & Iowa Company].
70. The Constitution of the Oregon Emigrating Company, Rule No. 3 (1843), reprintedin
Letter from Peter H. Burnett to James G. Bennett (Jan. 18, 1844), reprintedin THE FRONTIER
EXPERIENCE 97 (R. Hine & E. Bingham eds. 1963) [hereinafter cited as Oregon Emigrating
Company].

71. Id. at 97-98.
72. The extent to which ambivalence was sometimes carried is illustrated by the constitution of the Fremont Association from New York City. A copy is not extant, and therefore we
cannot trace in detail how authority was divided, but as revealed in the diary of a member, the
association had a dual government with two sets of officers. One, the civil government, had a
president, vice president and secretary. R. ECCLESTON, OVERLAND TO CALIFORNIA 1849, at 76

(G. Hammond & E. Howes eds. 1950). The other, the military government, had a captain, first
lieutenant, and second lieutenant. Id. at 78. Earlier there had been more military officers, but
the other ranks were abolished at the time of the second elections. Id. at 38. These New
Yorkers, in fact, provide an interesting example of how far the overland emigrants carried the
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One of the most surprising applications of the military model occurred
when a company of fifty-eight men and two women adopted "a republican
form of government," combining in the office of the president both "military powers" and chairmanship of "the Judicial board." '73 And, to emphasize the fact that military and judicial functions were associated, the
company elected "a Judicial board of nine men who also act as
Sargeants." 74 While the idea is vague, one implication is apparent. The
members of this company probably equated "military" powers with the
executive branch of government, for in addition to the individual officers
and the judicial board, "a Legislative body [was] elected one [member] by
Each mess of six or Eight numbers. "75 It would seem that the three branches
were military, judicial and legislative, and when these emigrants wrote of
military authority they were thinking of the traditional executive power of
state governments. The notion should not strike us as odd. Out on the
overland trail, where the order of the day was to hitch up, travel as a unit,
maintain a uniform pace and corral in an orderly manner, it was easy to
analogize executive functions with army officers and call one branch "military" even though the other two were judicial and legislative.76
IV.

The Theory of Governance

The fact that some companies had legislative bodies that were distinct
from a gathering of the general membership may impress us, but it would be
a mistake to make much of legislative power on the overland trail; what
should have unified may have divided. One reason large companies broke
apart, a California emigrant complained, was that "there is too much
American faculty for civic organization and respect for rules of procedure. During those
evenings, when there was time for entertainment, members of the Fremont Association sometimes complemented their two governments with a third. They convened a social government,
elected officers, and performed song or skit according to predetermined procedural regulations.

After the meeting [at which the civilian officers were elected] had been dismissed, a
call was made by Colonel Walson for the members to attend a meeting of the Social
Society. The Colonel was chosen president and Dr. Cook, vice president. The meeting
was opened by a song from the president. The vice president was called next, & so it

went, the person performing having the priviledge of calling on whom he pleased
. * *The meeting broke up about 1/2 past 9 o'clock.
Id. at 77.
73. Tate, Diary, supra note 4, at 5; M. MATTEs, THE GREAT PLATTE RIvER ROAD 34 (1969).
74. Tate, Diary, supra note 4, at 6.

75. Id.
76. Many companies had legislatures, even traveling companies that met and organized on
the border. One constitution drafted at Kanesville contemplated either two houses or an
executive veto. It provided that "The Captain of the primary companies [Le., companies of five
teams] shall constitute a legislative body to enact By-Laws under this Constitution, to be
approved by the Colonel and his assistants." Wisconsin & Iowa Company, art. VII, supra note
69.
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legislation on the plains, which invariably results in disagreement' 77; that
is, there was too much democracy. Historians have marked the phenomenon, both praising it78 and recognizing that the collectivistic notions behind
the organizations were at odds with the individualistic initiatives motivating
pioneers to leave the frontier and push further west. 79 The "concepts of
democracy," we are told, "were difficult to reconcile with discipline and
restraint." 8 0
While it cannot be denied that the democratic tendencies undermined
the organizational thrust, a perspective must be maintained. The questions
that must be answered are: what was meant by democracy and how much
conformity did the constitution makers hope to achieve? As previously
suggested, the rule of law came down to the rule of the majority, at least
when an individual wished to appeal an order or judgment, or to remain a
member of the organization.8 1 If he did not want to stay in the company,
democracy of greater numbers gave way to democracy of absolute equality.
The constraints of association did not dominate individualism, for just as
private rights to property were not qualified by considerations of the general
welfare,8 2 so there was an insistence on political equality despite the inequality of talent and outfits. Not only was universal manhood suffrage the
83
general rule, but the voting age was often lowered.
When the concept of equality was mentioned, however, it most often
referred to equality of labor rather than political equality, undoubtedly
because political equality was taken for granted in nineteenth century
America. Some constitutions, for example, required that all members "take
77. C. Smith, Journal of a Trip to California Across the Continent from Weston, Mo. to
Weber Creek, Cal. In the Summer of 1850 (June 13, 1850) (manuscript, Cal. Hist. Soc'y, San
Francisco).
78. The "government of the caravans was truly democratic." W. GREEVER, THE BONANZA WEsr 13 (1963).

79. Potter, Introduction, to GEIGER, TRAIL, supra note 7, at 13.
80. Shaffer, The Management of Organized Wagon Trains on the Overland Trail, 55 Mo.
HIST. REV. 355, 365 (1961).

81. Appeal was permitted even after an accused person was given a trial with elaborate
safeguards. One constitution provided that five jurors would be selected by lot from the entire

company, "except the parties, the witnesses, and the mess-mates of the party complained of,"
and "after a full and fair hearing, the jury shall decide the case by a majority" vote. The
witnesses and jurors were all sworn. Despite these procedures, the verdict was final only if
accepted by the defendant. "Any person feeling himself ag[girieved by the decision of a jury,
shall have the right of appeal to the whole company, but it shall require a vote of two-thirds of
the whole company to set aside the verdict." Green and Jersey Constitution, By-Laws § 1,
supra note 45, at 338.
82. See Reid, Sharing the Elephant:Partnershipand ConcurrentPropertyon the Overland

Trail, U.M.K.C. L. REv. 207 (1976).
83. R. BILLINGTON, THE FAR WESTERN FRONTIER 1830-1860, at 100 (H. Commager & R.
Morris eds. 1956); Oregon Emigrating Company, Rule No. 1, supra note 70, at 97; Savannah
Soc'y, art. II, supra note 31, at 372.
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their turn and share of all the hardship's," 84 while others required that the
officers see "that the duty shall bear as nearly equal as possible upon all
subject to it." 8 5 Another constitution provides:
There shall be an orderly sergeant elected by the company, whose
duty it shall be to keep a regular roll, arranged in alphabetical
order, of every person subject to guard duty in the company; and
shall make out his guard details by commencing at the top of the
roll and proceeding to the bottom, thus giving every man an equal

tour of guard duty.'
Although the officers were excused from standing guard under some
constitutions, 8 7 that was by no means the general rule. "We had considerable fuss and fun in meeting this morning," a Forty-Niner noted in his
diary, "in relation to a motion to exempt certain officers of the Company
88
from night duty. The motion was defeated upon Constitutional grounds."
It is regrettable we are not told what the "constitutional grounds" were,
though perhaps we should make something of the fact that the organization
was named "the Company of 'Equal Rights.' "89
Principles of economic and social equality intruded into the area of
political and constitutional doctrine in those agreements that codified majoritarian democracy. The majority, one early constitution provided, "in all
cases shall rule. "90 The ultimate implication, accepted as valid law by all of
those emigrants who recorded their views, was that majority vote could
suspend constitutional provisions or even overturn the constitution, sometimes to the irritation of those temporarily in the minority. 91 Lawyers might
say that this power meant only that overland constitutional theory was closer
to British constitutional practice than to American. Historians familiar only
84. "[S]uch as picket duty at night and take care of the cattle as their turns arrive to do so
."Constitution of the California Banner Company, art. IV (1850), in Paschel, Overland
Trip to California with Ox Team, in the Year 1850, at 10 (typescript, State Hist. Soc'y of Iowa,
Iowa City).
85. Rules of 1846 Emigration, Rule No. 2, supra note 25, at 521.
86. Oregon Emigrating Company, Rule No. 4, supra note 70, at 97-98.
87. Most commonly, the physician was excused.
88. Cox, From Texas to Californiain 1849, 29 Sw. HiST. Q. 36, 43 (1925-1926).
89. Cox, From Texas to Californiain 1849, 29 Sw. HisT. Q. 128, 132 (1925-1926).
90. Savannah Soc'y, art. II, supra note 31, at 372.
91. The most frequent instance was the suspension of articles prohibiting travel on what
emigrants called "the Sabbath." For example:
Thare seamed to be some dissatisfaction on the parts of the manority of our company
as to the propriety of travieling to day we had been favoured with good roads all the
week and had maid upwards of a hundred Miles and it was but reasonable that our
teem should rest and the men also stood in nead of rest but the majority ruled so there
was no other way but to go in C[o]ntridiction to the constitution by which we
professed to be governed and also to transgress the laws of God which some of us hold
as still more sacred.
E.B. Lewis, Overland Trip to California in 1849, Abel Franklin Lewis, Captain, entry for May
27, 1849 (typescript, the State Hist. Soc'y of Wis. (Madison)).
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with American constitutional traditions, however, have concluded that majoritarianism was a disguise for extreme egalitarianism; that is, constitutional law was nonexistent on the overland trail. "The ultimate power of
action," one distinguished writer has pointed out, "remained with the
individual-in particular, with the owner of a wagon. The company may
thus be compared to an alliance or confederation of sovereign powers, not to
a unified nation.'"9 The historian's conclusion is so obvious, it almost need
not be stated: "Except for the joint stock companies, these agreements had
no legal force except what suasion the membership could bring to bear on
the recalcitrant or discouraged traveler. They were pieces of paper-no
93
more."
Incorrect answers are given because the wrong questions, based on
faulty assumptions, have been asked. "The constitution-making on the
plains," the overland trail's best-known historian has asserted, "speaks
volumes for the political and legalistic traditions of the emigration, but as
long as one emigrant could punch another in the nose and walk out, their
provisions were unenforceable." 94 That conclusion may make sense to the
historian, but should be nonsense to the lawyer and does not jibe with the
constitutional theories of the overland emigrants. If a member of a company
could punch a fellow member in the nose and, without being called to
account, still remain a member of the company, then all can agree that the
provisions may fairly be described as "unenforceable"; but why, if the
wrongdoer could "walk out" of the organization? Harmony, not retribution, was the goal of overland constitutions. "Emigrating bodies should be
especially guarded against the baneful effects of social discord," a California newspaper warned, citing the experience of the Donner party.
That unanimity of action is indispensable to their actual safety, let
the fate of those who sank beneath the snows of the Sierra
Nevadas attest. In reviewing the history of these unfortunate
people, and tracing the disaster at once to a basis, it is shown that
social harmony had long been extinct. 95
It was upon this premise of the necessity of social cooperation, not legal
discipline, that the emigrants based their constitutional theory. "Whereas,"
the preamble of an. Oregon company's constitution provided, "in order the
better to prepare the way for & accomplish our journey to Oregon with
greater harmony it was deemed advisable to adopt certain rules & regula-

tions. '96
92. G.
93.

STEWART, THE CALIFORNIA TRAIL 125 (1962).
M. MATTES, THE GREAT PLATTE RIVER ROAD 34 (1969).

94. Morgan, Notes on the Diary, in THE OVERLAND DIARY OF JAMES A. PRITCHARD FROM
KENTUCKY TO CALIFORNIA IN 1849, at 149 n.26 (D. Morgan ed. 1959).
95. California Star, April 1, 1848, quoted in A. HULBERT, FORTY-NINERS 57 (1931).

96. Savannah Soc'y, supra note 31, at 365.
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To obtain harmony, emigrants did not need to define every right and
anticipate every infraction; general rules were rules enough. The constitution of the emigration of 1843 had a preamble seeking "good order" and the
promotion of "civil and military discipline," 97 which few thought an
instruction to formulate a detailed code of conduct. A man named Dulany
"proposed that the meeting should adopt the criminal laws of Missouri or
Tennessee, for the government of the company." 9 Someone "suggested
that we should also take along a penitentiary, if Captain Dulany's proposition should pass," and only Dulany voted for his motion. 99 Characteristic of
the attitude, though formulating an atypical solution, were the men and
passengers of Captain Parker French's Overland Expedition.1° "[B]eing
duly sensible of the great importance of unity, order and justice among so
large a body of men crossing a vast extent of uninhabited country now
before us, where we are wholly from under the reach of the wise laws that
restrain us when in civilized communities," they adopted what they styled a
"Compact of Government." 10 1 Instead of specifying a code of legal
conduct, or ordaining executive and legislative authority, French's passengers voted the creation of a "recognized tribunal that will decide all our
disputes and punish all our crimes." The idea was that, should a dispute
arise, arbitrators would be taken from among thirty-two men elected permmanent members of "a standing panel of Jurors.'"102 The only rules drafted
pertained to the settlement of disputes; the methods and procedures were
specified, but not the standards of judgment. 1 3 Lorenzo Sawyer, a lawyer
who crossed on the overland trail that same year and who became California's eighteenth supreme court justice and ninth chief justice,104 apparently
would also have agreed that the object was to maintain harmony by settling
disputes, not by mandating obedience. Writing to a friend shortly after
97. Whereas we deem it necessary for the government of all societies, either civil or
military, to adopt certain rules and regulations for their government, for the purpose of
keeping good order and promoting civil and military discipline. In order to insure union
and safety, we deem it necessary to adopt the following rules and regulations.
Oregon Emigrating Company, supra note 70, at 97.
98. Letter from Peter H. Burnett to James G. Bennett (Jan. 18, 1844), reprintedin THE
FRONTIER EXPERIENCE 97 (R. Hine & E. Bingham eds. 1963).
99. Id.
100. French was proprietor of an overland passenger train, in which he sold passage to
California for a set price much like a common carrier. M. BALDRIDGE, A REMINISCENCE OF THE
PARKER H. FRENCH EXPEDITION (1959); C. LOCKWOOD, MY TRIP TO CALIFORNIA IN 1850 (1910).

101. W. MILES, JOURNAL OF THE SUFFERINGS AND HARDSHIPS OF CAPT. PARKER H.
FRENCH'S OVERLAND EXPEDITION TO CALIFORNIA 10 (1851).
102. Id. at 10-11.

103. Id. at 11.
104.

1 J. JOHNSON, HISTORY OF THE SUPREME COURT JUSTICES OF CALIFORNIA

95-97 (1963).
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arriving in Nevada City, Sawyer suggested that selecting good messmates
was the best way to assure a successful overland journey. Thinking of
"company" in terms of companions, not rules, this Ohio lawyer empha10 5
sized men and equipment, not laws or constitutions.
Judge Sawyer probably did not mean there should be no regulations,
but what rules there were should seek harmony, not law enforcement. If so,
the Beloit Company furnishes a good example of what he had in mind,
and also is typical of most overland organizations. Its seventy odd members
adopted ten resolutions which, aside from regulating guaid duty, sabbath
travel and the settlement of disputes, were directed at achieving harmony.
"Resolved," the fifth provided, "That each and every member shall pay
strict and proper respect to the feelings of each and all the Company." 106 In
addition to encouraging good intentions and social politeness, harmony was
promoted by fostering mutual assistance. "Resolved," the third resolution
had stated, "That we, as men, pledge ourselves to assist each other through
all the misfortunes that may befall us on our long and dangerous journey.'' 1 7 Similar injunctions can be found in other constitutions, almost
word for word. 108 The sick were to be cared for' °9 and the dead buried.110
The purpose sometimes stated was "the mutual benefit and protection of
each to each," 11 1 an ideal standard of conduct extended even to the replacement of equipment, though not, as we might expect, limited only to jointstock companies in which the outfits were concurrently owned. 112 Traveling
companies in which all property was private, that is, either individually
owned or mess owned, also attempted to legislate mutual assistance. "If any
member of this company," an Iowa constitution stipulated, "shall be so
unfortunate as to loose their [sic] teams or provisions, we pledge ourselves
105. Letter from Lorenzo Sawyer (Nov. 24, 1850), reprintedin L. SAWYER, WAY SKETCHES
109 (E. Eberstadt ed. 1926).
106. Beloit Company, supra note 11, at 30.
107. Id.
108. As in one adopted on the same day as that of the Beloit Company, "That we, as men,
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pledge ourselves to assist each other through all misforutnes [sic] that may befall us on our long
and dangerous journey." Constitution of the Birmingham Emigrating Company, reprintedin L.
LOOMIS, A JOURNAL OF THE BIRMINGHAM EMIGRATING COMPANY 7 n.2 (E. Ledyard ed. 1928)
[hereinafter cited as Birmingham Company].
109. Muscatine Company, Rule No. 5, supra note 25, at 315-16.

110. "Resolved, That in case of a member's dying, the Company shall give him a decent
burial." Birmingham Company, supra note 108, at 7 n.2.
111.

"For the mutual benefit and protection of each to each, the pledge of our Sacred

Honors not to leave a member in case of sickness or dangerof any kind unless there is greater
probability of losing our own lives than of saving his." Articles of Agreement of the Madison
Wisconsin Mining Company, art. XI, reprintedin PICTURES OF GOLD RUSH CALIFORNIA 328 (M.
Quaife ed. 1949).
112. "If any in this company should loose his team we feel ourselves bound to take such

persons through to California." Article 7, Constitution of the Wisconsin Blues, supra note 25.
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that we will not leave them on the plains to suffer, but will take care of the

unfortunate." 1 13
As with many other parts of these constitutions, the precision of
draftsmanship of the mutual assistance clauses could on occasion leave
something to be desired. "[I]f any team of this Company shall become
unable to proceed from accident or otherwise while on the road, then said
team shall receive assistance from the Company and shall be taken through
to the stopping point in California." 1'14 Lawyers could quarrel over what
was meant by the word "team" and what had to be taken through to
California-the draft animals, the wagon, or the members of the mess
attached to that wagon. 1 ' Yet the general idea was clear enough-mutual
assistance. It was, perhaps, the most universal of the various objectives
stated in the overland constitutions, a fact underscored by the names given
two other companies formed in the same outfitting town that same month.
One was called the Mutual Protection Company, 116 the other was the Social
117
Band of Liberty.
Conclusion
To admit that the emigrants who traversed the overland trail to the
Pacific during the last century did not attempt to legislate for every possible
contingency does not mean they thought their constitutions insignificant.
They believed them important, but as the outline of an organic government,
not as police codes. Minor decisions were made by the elected officers,
major decisions by a majority of the company. The constitution told them
not how to act, but when acting, what procedures to follow, and even if the
majority voted to alter, change, suspend or ignore the constitution, the
constitution was at the same time respected in form. On a few occasions, the
ultimate respect for constitutionalism was manifested. This occurred when
emigrants decided that without a constitution, their company, as an organization, did not exist. In obedience to its constitution, the Kingsville (Ohio)
Company, by the time it crossed Nevada's Forty-Mile desert, had held three
elections for officers. Then, while recruiting their strength on the Truckee
113. Constitution of Iowa Company No. 1, art. VIII, reprinted in Frontier Guardian
(Kanesville, Iowa), May 30, 1849, at 3, col. 2.
114. Upper Mississippi Constitution, art. II, supra note 11.

115. By putting terms in the alternative, the constitutions of some other traveling
companies were more clear. "That in case any team shall fail, or any wagon shall be broken, or
any other casualty happen, not through the gross negligence of the owner, it shall be the duty of
each emigrant to contribute his share of labor, money or property to repair such injury."
Muscatine Association, Rule No. 6, supra note 25, at 316. See also Upper Mississippi Constitution, art. II, supra note 11.
116. Frontier Guardian (Kanesville, Iowa), May 15, 1850, at 2, col. 5.
117. Id. at 2, col. 6.
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River, a "meating" was called to conduct a fourth election. "[W]e found
the constitution of the company missing," one member explained. "Tjhis
prevented the Election of our officers whose terms had expired." 1 " It was
not just that without the constitution they did not know how to proceed;
without the constitution there was no need for elections because there was
no company, and so "by mutual consent" the members "conclude[d] to
divide the money that was in the treasury." 1 9 They would continue as a unit
over the Sierras, but in a contractual rather than constitutional relation0
ship. 12
The legal and social objective shaping constitutional theory on the
overland trail was mediation, not legislation, and to obtain harmony within
diversity, not unanimity through uniformity. Despite the expressed and
12
implied views of those future California judges, Addison Crane ' and
Lorenzo Sawyer, 122 lawyers as well as laymen believed the constitutions
important and looked to them for guidance. James Craig of the Missouri bar
was such a lawyer. He was the first president of the Holt County Mining
Company, and when the time arrived to hold new elections, he announced
he would not run again. "Yes gentlemen, so far you have been fortunate in
the extreme," Craig told the company in his resignation speech. "Not a
single accident, or loss to the value of a dollar, has this company sustained
since you crossed the muddy waters of the M[iss]o[uri]. '"" He would not,
however, claim personal credit. "I attribute our success to our union of
action, to the readiness of all to faithfully perform the duties assigned them,
and to the strict adherence to the Constitution which we adopted."' 124 Other
trains, Craig said, had not been so unified and, as a result, had suffered; it
was the Holt County Company's constitution that kept its members from
quarrelling. In other companies, petty selfishness dominated individual
actions. "Many of them," Craig warned, "have sustained losses, that will
almost deprive them of the means of proceeding on their journey. Like
causes will produce like effects. Stick closely to that constitution that so far
has carried you successfully." 12
It is insignificant that within less than a month the Holt County
Company was destined to disintegrate. Moreover, the fact that Craig would
118. Tinker, Journal of a Trip to California in 1849, 61 OHIO ST. ARCH. & HIST.
(1952).

Q. 71,

82

119. Id.
120. "[T]he provisions we agreed to consume together & divide the rest when we got

through." Id.
121. See notes 24-30 and accompanying text supra.
122. See notes 104-105 and accompanying text supra.
123. P.H. McLeod, Note Books, at entry for May 31, 1849 (manuscript, Princeton Univ.).

124. Id.
125. Id.
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be one of the rebels to break away does not mean he was a hypocrite. New
circumstances had arisen to undermine the harmony of the organization. 126
After crossing the North Platte, 127 discontent over the rate of travel was
compounded by the physical difficulties of the desert highlands. "The
scarcity of grass seemed to suggest the necessity of dividing the company.
Indeed all order and system had ceased to exist. At night the guard from
Captain Craig's mess refused to do duty." 2 8 Two days later "the company
divided into two trains."' 129 New agreements would have to be negotiated
and new elections held. Two companies had taken the place of one. "So,"
the secretary of the organization noted in his official journal, "ended the
famous organization of the Holt Co[unty] M[iss]o[uri] Mining
Co[mpany].'1 30 We may think the company a failure, and probably it was.
Its members would arrive in California, but not as a unit. Perhaps, also, the
constitution failed; at least it did not hold the company together. But we
must not think that the constitutional theory of the emigrants failed. They
had not attempted to draft a coercive plan of government. They sought
harmony, and when the pressures of overland travel destroyed that harmony, it was better to end the association. Overland constitutions were
written to govern, not shackle the elephant.
126. As was generally the case, some members wished to travel faster, some more slowly.
A tie vote divided the company in half and arguments arose as to who was entitled to vote and

whether illegal votes had been counted. Id. at entry for June 8, 1849.
127. At present day Casper, Wyoming.

128. P.H. McLeod, Note Books, at entry for June 25, 1849 (manuscript, Princeton Univ.).
129. Id. at entry for June 27, 1849.
130. Id.

